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In Estate of James A. Elkins, Jr., et al. v. Commissioner, 140 T.C. - No. 5 (2013)
In this case the United States Tax Court held that the discount in valuation for estate tax purposes of
fractional interests in works of art the decedent owned with his children was ten percent; the evidence
presented to the court that the children would pay a high price to prevent an outsider from acquiring
their father’s interests was used by the court to limit the discount.  Had the facts been different, or
perhaps presented in a different way, the discount might well have been greater.  Question here is
whether it was appropriate at all for the court to consider the children under the valuation standard of
“willing buyer/willing seller”.

Estate of John F. Koons III et al. v. Commissioner, T.C. Memo. 2013-94, Nos. 19771-09, 19772-09
- Estate Cannot Deduct Expenses on Loan to Revocable Trust
In Estate of Koons, the Tax Court concluded that an estate cannot deduct interest expenses incurred
on a loan to a revocable trust and, further, the Court agreed with the IRS expert on the fair market value
of the trust's interest in an LLC on the decedent's date of death.   Of particular interest is the courts
discussion on the non-deductibility of the interest expense.  In the Court’s opinion it noted that “Section
2053(a) provides that for the purposes of the estate tax, the taxable estate is determined by deducting
from the value of the gross estate various amounts, including administration expenses, as are allowable
by the laws of the jurisdiction under which the estate is being administered. Administration expense
deductions against the gross estate are limited by regulation to "such expenses as are actually and
necessarily incurred in the administration of the decedent's estate; that is, in the collection of assets,
payment of debts, and distribution of property to the persons entitled to it." 26 C.F.R. sec. 20.2053-3(a)
(2009). The regulation further provides: "Expenditures not essential to the proper settlement of the
estate, but incurred for the individual benefit of the heirs, legatees, or devisees, may not be taken as
deductions." Id. Interest payments on loans can be deducted if the loan is necessary to raise money to
pay the estate tax without liquidating the assets of the estate at forced-sale prices. See Estate of
Huntington v. Commissioner, 36 B.T.A. 698, 726 (1937); Estate of Gilman v. Commissioner, T.C.
Memo. 2004-286 (collecting cases).  In this case the executors chose to borrow money from an LLC



controlled by revocable trust(s) created by the decedent.  The Court determined that the LLC could
have made a distribution to the estate to pay the tax instead of borrowing it from the LLC and therefore
the interest on the loan was not necessary to the administration of the Estate.

Schwab v. Comm'r, 2013 U.S. App. LEXIS 8309  - Determining Fair Market Value of Life
Insurance, Surrender Charges Could Be Considered
The taxpayers each purchased, inside a nonqualified deferred compensation plan, a variable universal
life insurance policy that was subject to significant surrender charges. These surrender charges were
fees that they would incur if the policies were terminated prior to a contractually specified date. The
distribution of the taxpayers' policies to them was a taxable event, for which the IRS contended that the
full stated policy values had to be treated as income, even though the net cash surrender values were
negative due to the surrender charges.  The 9th Circuit Appeals Court held that for section 402 of the
internal revenue code the "amount actually distributed" when the taxpayers received ownership of the
life insurance policies was their fair market value, and that surrender charges associated with a variable
universal life insurance policy could be considered as part of the general inquiry into a policy's fair
market value, but that the cash value was not sole determinable value.

Lawrence F. Peek et ux. et al. v. Commissioner, 140 T.C. No. 12, Nos. 5951-11, 6481-11
Taxpayers Engaged in Prohibited Transactions with IRAs
In 2001 Ps established traditional IRAs. Ps formed FP Corp. and directed their new IRAs to use rolled-
over cash to purchase 100% of FP Corp.'s newly issued stock. Ps used FP Corp. to acquire the assets
of AFS Corp. Ps personally guaranteed loans of FP Corp. that arose out of the asset purchase. In 2003
and 2004 Ps undertook to roll over the FP Corp. stock from their traditional IRAs to Roth IRAs,
including in Ps' income the value of the stock rolled over in those years. In 2006 after the FP Corp.
stock had significantly appreciated in value, Ps directed their Roth IRAs to sell all of the FP stock. Ps'
personal guaranties on the loans of FP Corp. persisted up to the stock sale in 2006. R contends that
Ps' personal guaranties of the FP Corp. loan were prohibited transactions, and, as a result, the gains
realized in 2006 and 2007 from the 2006 sales of FP stock should be included in Ps' income.   The
Court each of Ps' personal guaranties of the FP Corp. loan was an indirect extension of credit to the
IRAs, which is a prohibited transaction; and under I.R.C. sec. 408(e), the accounts that held the FP
Corp. stock ceased to be IRAs. The gains realized on the sale of the FP Corp. stock are included in Ps'
income and Ps were liable for the accuracy-related penalty under I.R.C. sec. 6662.

ILM 201208026; Rachal v. Reitz, 347 S.W.3d 305 (Tex. Ct. App. 2011), rev’d, 2013 WL 1859249
(Tex.) – IRS position that arbitration clause and no contest clause defeats crummy – no annual
exclusion
In ILM 201208026 the government articulated that both an anti-contest (in this case, a forfeiture style in
terrorem clause) and a mandatory arbitration clause — both designed to either preclude litigation
entirely, or to divert legal actions by beneficiaries into an alternative dispute resolution forum defeated a
beneficiaries Crummey rights and caused taxation. However, a majority of courts hold that binding
arbitration provisions are not valid in wills and trusts which will cause the government’s ILM conclusion
to be invalid. The problem this raises is that a taxpayer would need to argue against the very provision
that the taxpayer included in the trust, and new authority in Texas, in Rachal v. Reitz, would say that
the government is correct to deny the annual exclusion for withdrawal rights in such trusts.

Rev. Proc. 2001-38; 2001-24 IRB 1335 IRS Addresses Q-TIP Planning and how to void a prior
QTIP election
The Service has decided that a QTIP election is void in a situation where the election was not needed
to reduce estate tax liability. It should be noted that the property for which the election was made (and
is being disregarded by the Service) won't be included in the surviving spouse's estate, nor will the
surviving spouse be subject to gift tax or GST if this property is transferred during her lifetime.

In re Huber, 201 B.R. 685, 701 B.R. -- (Bankr. W.D.WA. May 17, 2013) Alaska Self-Settled Trust
Held Subject to Claims of Creditors of Grantor-Beneficiary
In Huber, the Bankruptcy Court for the Western District of Washington concluded that an Alaska self-
settled trust essentially was invalid with respect to claims of the grantor's creditors in bankruptcy. One
consequence of the Court's broad reasoning on the validity of the Trust may well be that it may drive



Americans who want to obtain asset protection by creating self-settled trust to create them outside of
the United States over which no US court will have jurisdiction.

PLR 201320021 (19 February 2013) IRS Rules on Validity of See-Through Trust
In Private Letter Ruling 201320021, the IRS concluded that Trust A, the named beneficiary of IRA X, is
a "see-through trust" within the meaning of section 1.401(a)(9)-4, Q&A-5, of the Regulations. Thus, the
beneficiaries of Trust A are the designated beneficiaries of IRA X for purposes of section 401(a)(9) of
the Code.

Hillman v. Maretta, 133 S. Ct. 928: Life insurance paid to x-spouse under federal preemption
The Supreme Court’s decision in Hillman v. Maretta where the Court unanimously found that federal
statutes trump state law that would otherwise remove a divorced spouse from being a beneficiary under
a federal life insurance policy.  The opinion underscores the importance of ensuring that beneficiary
designations are current, an issue LISI has continuously brought to the attention of members. The
Federal Employees’ Group Life Insurance Act (“FEGLIA”) establishes a life insurance program whereby
the insured employee designates a beneficiary to receive the proceeds of their Federal Employees’
Group Life Insurance (“FEGLI”) on death. This federal law conflicts with Virginia’s conventional statute,
which provides that a divorced spouse will be considered as removed as a designated beneficiary.
Justice Sotomayor delivered this unanimous opinion of the Court, which affirmed the Virginia Supreme
Court decision on this subject. Mr. Warren Hillman and respondent Ms. Judy Maretta were married and
in 1996. Mr. Hillman named Ms. Maretta as the beneficiary of his FEGLI policy. They later divorced and
Mr. Hillman married petitioner Ms. Jacqueline Hillman.  Upon Mr. Hillman’s sudden death in 2008 Ms.
Maretta was still named as the beneficiary for his FEGLI policy, though the two were divorced and Mr.
Hillman had already remarried. As such, Ms. Maretta received benefits from his FEGLI plan amounting
to $124,558.03.  Ms. Hillman brought an action to claim the benefits from the insurance plan under a
Virginia statute, Va. Code Ann. § 20-111.1(A), which states that divorced spouses cease to be the
designated beneficiaries of each other’s life insurance policies. Instead the statute appropriately directs
that decedent’s widow or widower at the time of death, or if none, descendants, become entitled to the
benefits.  Thus, this was a question of preemption between the state statute and the antiquated
FEGLIA statute, which provides that the benefits follow in the order of precedence, with the designated
beneficiary as the first person in line to receive the proceeds of the policy upon the employee’s death.
The Supreme Court had no choice but to find that the Virginia state law statute was preempted by a
federal statute providing for an order of precedence of beneficiaries under FEGLI policies.  The ex-
spouse therefore remained as the beneficiary of the decedent’s life insurance policy, notwithstanding
that they had divorced since she was named as the beneficiary of the policy, and that Virginia state law
provided otherwise.

Estate of Virginia V. Kite et al. v. Commissioner, T.C. Memo. 2013-43, Nos. 6772-08, 6773-08 –
Affect of early termination of QTIP trust plus
The Tax Court concluded that the portion of an annuity's value that is attributable to qualified terminable
interest property trusts' interest in a partnership, less the value of the beneficiary's qualifying income
interests, was subject to gift taxes when the trusts were terminated and their assets were transferred to
a revocable trust for the beneficiary.

Estate of Thelma G. Hurford v. Commissioner T.C. Memo. 2008-278, Nos. 23954-04, 23964-04
Transferred Property to a FLIP Included in Estate Due to Attorneys failures
The Tax Court concluded that property transferred by the decedent to an FLP prior to her death would
be included in her estate because there was no bona fide sale and she retained control over the assets.
Attorney estate implementing the estate plan was not careful, made mistakes with documents, had no
support for his valuations and did not implement his estate plan timely.

Thomas Lane Keller et al. v. United States, No. 10-41311 Fifth Circuit Affirms $115 Million Estate
Tax Refund



The Fifth Circuit Court of Appeals concluded that a decedent had successful transferred certain assets
to a family limited partnership prior to her death and thus, the estate was entitled to a $115 million
refund. Maude Williams passed away in May 2000, leaving behind both a substantial fortune and
incomplete estate-planning documents. Originally believing this omission precluded transfer of the
relevant estate property to a limited partnership, her Estate paid over $147 million in federal taxes. The
Estate later discovered Texas state authorities supporting that Williams sufficiently capitalized the
limited partnership before her death, entitling the Estate to a substantial refund. In this refund suit, the
Estate claimed a further substantial deduction for interest on the initial payment, which it retroactively
characterized as a loan from the limited partnership to the Estate for payment of estate taxes. The
district court upheld both of the Estate's contentions and the Fifth Circuit Court of Appeals affirmed.

Estate of Lois L. Lockett et al. v. Commissioner, T.C. Memo. 2012-123, Nos. 8922-09, 8940-09
FLP Assets Included in Decedent's Estate
The Tax Court concluded that decedent's estate is also liable for a Federal estate tax deficiency for
failing to include the fair market value of the family's limited liability corporation's assets on decedent's
date of death in the value of her gross estate.

PLR 201325019 (27 March 2013) IRS Addresses Consequences of Early Termination of CRT
In Private Letter Ruling 201325019, the IRS concluded that the early termination of a charitable
remainder trust will not constitute an act of self-dealing by the grantors (husband or wife) under
§4941(d)(1) with respect to the trust.

PLR 201325018 (27 March 2013) IRS Addresses Consequences of Early Termination of
Charitable Remainder Trust
In Private Letter Ruling 201325018, the IRS concluded that early termination of a charitable remainder
unitrust will not constitute an act of self-dealing by either Husband or Wife (the grantors) under §
4941(d)(1) with respect to the trust.

Family Trust of Massachusetts Inc. v. United States, No. 12-5360 Special Needs Trust Doesn't
Qualify As Tax-Exempt Entity
In Family Trust of Massachusetts, the District Court of D.C. concluded that the Family Trust of
Massachusetts, a pooled-asset, special needs trust, is not operated exclusively for charitable purposes.
Code IRC Sections 501, 501(c)(3), 7428.  The Family Trust of Massachusetts, Inc. (FTM) manages a
pooled trust established pursuant to 42 U.S.C. § 1396p(d) to provide supplemental services and
benefits to disabled individuals receiving Medicaid, Supplemental Security Income (SSI) or other public
benefits. FTM applied to the United States Internal Revenue Service (IRS) for a charitable tax
exemption under I.R.C. § 501(a) and (c)(3) based on its trustee services. After the IRS preliminarily
denied FTM's application, FTM filed this action seeking a declaration that it is a tax-exempt charitable
organization. The district court granted summary judgment to the government, concluding that FTM
failed to satisfy two of the statutory requirements to constitute a charitable organization: (1) that it be
"operated exclusively for . . . charitable . . . purposes" and (2) that "no part of [its] net earnings . . .
inure[ ] to the benefit of any private shareholder or individual." I.R.C. § 501(c)(3); see Family Trust of
Mass., Inc. v. United States, 892 F. Supp. 2d 149 (D.D.C. 2012). We agree with the district court that
FTM is not operated exclusively for charitable purposes and, accordingly, affirm the grant of summary
judgment on that ground.

PLR 201326011 (21 March 2013) Grantor Treated as Owner of Trust
In Private Letter Ruling 201326011, the IRS concluded that because the net income of a trust must be
paid to the grantor at least annually, the grantor will be treated as the owner of the income of Trust
during the trust term under § 677(a), in addition, because the grantor has a testamentary power of
appointment over the corpus of the trust (and any accumulated income allocable to corpus) and,
grantor will be treated as the owner of the corpus of the trust during the trust term under § 674(a).

PLR 201310002 (7 November 2012) IRS Addresses Gift Tax Issues of Grantor's Transfer to Trust
In Private Letter Ruling 201310002, the IRS concluded that a grantor's transfer of property to a trust will



not be deemed a Grantor Trust or a completed gift and that the trust's distributions to beneficiaries will
be deemed completed gifts of the grantor, not the members of the distribution committee.

United States v. Hazel Ruth Anderson et al., No. 2:13-cv-00093 Government Can Sue
Beneficiaries and Personal Representative for Unpaid Estate Taxes
In US v. Anderson, the District Court refused to dismiss the government's suit against an estate's
personal representatives and beneficiaries to collect the estate's unpaid federal tax liabilities.  The
Government sought to recover the Estate assets from Defendants under two theories: (1) Count I --
fiduciary liability under 31 U.S.C. § 3713(b) for the unpaid tax liabilities of the Estate; (2) Count II --
transferee liability pursuant to the Uniform Fraudulent Transfer Act. Defendants argued that both
Counts are time barred by the ten year statute of limitations found in 26 U.S.C. § 6502(a). The
Government responded that the limitations period of 26 U.S.C. § 6502(a) was extended by the May 24,
2011 collection proceeding against the Estate. The Government was correct.

Cozen O'Connor PC v. Jennifer J. Tobits et al., No. 2:11-cv-00045 Spousal Death Benefits Award
to Same-Sex Spouse
In Cozen O'Conner v. Tobits, the U.S. District Court for Eastern District of PA concluded that the United
States Supreme Court's decision in United States v. Windsor, declaring Section 3 of the Defense of
Marriage Act unconstitutional as a deprivation of the equal liberty of persons that is protected by the
Fifth Amendment, requires recognition of a valid Canadian same-sex marriage for purposes of benefits
distribution pursuant to ERISA, a federal statute.

ILM 201330033 (24 February 2012) Stock Transferred in Exchange for Self-Canceling Notes Is
Taxable Gift
Results In Legal Memorandum 201330033, the IRS concluded that: 1. If the fair market value of self-
canceling notes is less than the fair market value of the property transferred to the grantor trusts, the
difference in value is a deemed gift; 2. The notes should be valued based on a method that takes into
account the willing-buyer willing seller standard of § 25.2512-8 and should also account for the
decedent's medical history on the date of the gift; and 3. There is no estate tax consequence
associated with the cancellation of the notes with the self-canceling feature upon the decedent's death.

Revenue Ruling 2013-17, 2013-38 IRB: FAQ on Same-Sex Couples Married Under State Law
The IRS has issued a series of questions and answers to provide information to individuals of the same
sex who are lawfully married (same-sex spouses). These questions and answers reflect the holdings in
Revenue Ruling 2013-17, 2013-38 IRB.
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